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which time the plaintiff accepted two quarters' rent. The landlord then brought 
an action for the recovery of the premises, which, being business premises, were 
excluded from the provisions of the Rent Restriction Act after that date. Held, 
that such acceptances of rent did not constitute a waiver of the notice to quit 
Town Properties Development Co. v. Winter (1921, K. B.) 37 f- L- R- 979- 

The court chose to follow what appears to be the better reasoned of two recent 
conflicting decisions on the question of waiver under the English War and Rent 
Restriction Acts. See Hartell v. Blackler [ 1920] 2 K. B. 161 ; Davies v. Bristow 
[1920] 3 K. B. 428; (191S) 5 & 6 Geo. V, c. 97, sec. i (3); (1920) 10 & 
II Greo. V, c. 17, sec. 5. Although strictly speaking notice to quit as such 
cannot be waived, the parties may by mutual agreement, express or implied, 
create a new tenancy upon the expiration of the notice, and the rights 
that had accrued to the parties by reason of the notice will be deemed 
to have been relinquished. Woodfall, Landlord and Tenant (igth ed. 
1912) ch. 8, sec. 7. See Blyth v. Dennet (1853) 13 C. B. (o. s.) 178. But the 
implied agreement which creates a new tenancy must be evidenced by such volun- 
tary acts of the parties as indicate an intention to enter into the new relationship. 
Herter v. Mullen (1899) i.S9 N. Y. 28, 53 N. E. 700. So a landlord does not 
waive his right to possession by permitting the tenant, at the latter's request, to 
enjoy the benefit of the premises until sold. Whiteacre v. Symonds (1808, K. B.) 
10 East, 13. Nor does he waive it even by thereafter accepting rent from a 
tenant whom a statute prevents him from expelling. Palmer v. City Livery Co. 
(1897) 98 Wis. 33, 73 N. W. 559. Under the recent English rent legislation a 
landlord cannot rid himself of a tenant holding over except in cases prescribed by 
statute. Remon v. City of London [1921, C. A.] i K. B. 49. A viraiver necessarily 
implies the existence of a right or privilege. When, therefore, a statute takes 
away the landlord's right to possession after notice, an acceptance of rent should 
not operate as a waiver of any benefit resulting from the notice to quit. No 
American case under recent rent legislation has been found which involved the 
exact question of the instant case, although a provision similar to that of the 
English statute appears in the recent New York Act See N. Y. Laws, 1920, ch. 
942, 947. One decision, however, seems to predict a similar holding when the 
point shall be adjudicated. See Ginsburg v. Lett (1921, Sup. Ct) 187 N. Y. 
Supp. 450. 

Libel and Slandeb— Absm-ote Privilege— DEPAMATORy Statements in 
Pleadings.— The plaintiff had brought suit for the specific performance of an 
agreement to return certain shares of stock which the defendant held as security 
for a loan. In his answer to the complaint the defendant in effect charged the 
plaintiff with the crime of grand larceny. The plaintiff then brought the present 
action for libel. The defendant made a motion for judgment on the pleadings. 
HeW, that the motion should be granted. Chapman v. Dick (1921) 197 App Div 
551. 

Beyond doubt, the prevailing rule in this country is that defamatory allegations 
in pleadings are absolutely privileged, provided they are pertinent and relevant to 
tte issue. If the statements are not pertinent, the privilege is conditioned on good 
faith and probable cause. McLaughlin v. Cowley (1879) 127 Mass. 316; Moore 
V Manufacturer^ Nat. Bank (1890) 123 N. Y. 420, 25 N. E. 1048; Simon v 
London Guarantee & Accident Co. (1920) 104 Neb. 524, 177 N. W. 824; 25 Cyc 
378. It IS also well settled that the question of relevancy and pertinency is otc of 
law for the court Dada v. Piper (1886, N. Y.) 41 Hun, 254; Crockett v 
McLanahan (1903) 109 Tenn. 517, 72 S. W. 950. The test is indeed liberal. The 
statements m the pleadings need not be obviously material; it is sufficient if they 
might conceivably become so during the trial. Dayton v. Drumheller (1919) 32 
Idaho, 283, 182 Pac. 102. Some courts have gone so far as to assert that the 
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plaintiff must prove beyond any doubt that the privilege has been exceeded. 
Hammer v. Forde (1914) 125 Minn. 146, 145 N. W. 81O. The defendant is 
allowed greater latitude in the pleadings than as a witness. See (1919) 28 Yai-E 
Law Journal, 608; (1920) 29 ibid. 579. In England the rule is broadly stated 
that no action can be sustained for any defamatory statements arising out of 
pleadings. Munster v. Lamb (1883) L. R. 11 Q. B. Div. 588; Bottomly v. 
Brougham [1908] I K. B. 584. The American courts, if not consciously adopting 
the English view, are nevertheless arriving at the same practical result, since cases 
are few where the defamatory matter has not been held to be within the privilege. 
The matter to which the privilege does not extend must be apparently so palpably 
wanting in relation to the subject matter that no reasonable man could doubt its 
irrelevancy. As expressed by the courts, it must clearly appear that the defama- 
tory matter was wholly uncalled for, irrelevant, and immaterial, that it was known 
by the defendant to be false and untrue, and that it was published without cause 
or justification and with express malice. Kemper v. Fort (1907) 219 Pa. 85, 67 
Atl. 991 ; Sherwood v. Powell (1895) 61 Minn. 479, 63 N. W. 1103; Hammer v. 
Forde, supra. Though unavailable in the ordinary case, it is well that this 
qualification exists, since the result is to prevent wanton attacks on another's 
reputation in pleadings. See Van Vechten Veeder, Absohite Immunity in Defama- 
tion: Judicial Proceedings (1909) 9 Col. L. Rev. 579. 

Master and Servant — Course of Employment — Use of Incidental Instru- 
mentality. — A servant of the defendant was employed to collect packages in a 
building in which the plaintiff was the regular operator of the freight elevator. 
Before the latter went on duty, the defendant's servant asked her to take him up 
in the elevator. While the plaintiff was obtaining permission from the superin- 
tendent, the defendant's servant entered the elevator and proceeded to the tenth 
floor. Upon returning, the plaintiff stepped into the vacant shaft, receiving the 
injury for which suit was brought. There was no contention of contributory 
negligence. A verdict for the plaintiff was set aside on the ground that it was 
contrary to law. Held, that the plaintiff could not recover. Guy, J., dissenting. 
Besnar v. American Express Co. (1921, Sup. Ct.) 115 Misc. 51S, 188 N. Y. 
Supp. 786. 

A master is ordinarily liable to third persons for injuries caused by the negli- 
gence of a servant acting in the course of his employment. This sometimes occurs 
in the performance of the act authorized. Houston v. Keats (1917) 85 Or. 125, 
166 Pac. 531. Liability may result from the choice of the means of doing an 
authorized act Phelon v. Stiles (1876) 43 Conn. 426; Poucher v. Blanchard 
(1881) 86 N. Y. 256; Mechem, Agency (2d ed. 1914) sec. 1878. Or, as in the 
principal case, from the servant's negligent use of an ordinary means of perform- 
ance. Evans v. Davidson (1880) 53 Md. 245; Seymour v. Greenwood (1861, 
Exch.) 6 Hurl. & Norm. 359. Liability is imposed even if the method of per- 
formance is contrary to the explicit instructions of the master. Klitch v. Belts 
(1916) 89 N. J. L. 348, 98 Atl. 427; Defoe v. Stratton (1921, N. H.) 114 Atl. 
29; Labatt, Master and Servant (1913) sec. 2285. That the' instrumentality 
which occasioned the injury did not belong to the master will not in itself preclude 
recovery, if the tort was within the scope of the servant's employment. Goldsmith 
V. Cheesebrough (1921, Md.) 113 Atl. 285; Labatt, <?/>.«/. sec. 2282. Even if the 
use of the elevator could be called a deviation from the master's service, a slight 
deviation does not relieve the master of liability. Thomas v. Lockwood Oil Co. 
(1921, Wis.) 182 N. W. 841. A servant is acting in the course of his employment 
when he is doing something incidental or natural to the promotion of his master's 
business. Flores v. Garcia (1920, Tex. Civ. App.) 226 S. W. 743; Mechem, 
op. cit. sec. 1874; Laski, Vicarious Liability (1916) 26 Yale Law Journal, 105. 
Whether or not a servant is acting in the course of his employment is a mixed 



